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SUBJECT: Enfurvement of Wesl Virginia Code § 22A-2-21(a) (1!
Leqality of State Regulationa CSX § 35-20-7.1
thraugh 7.4

aAs you know, the Uffice of Minors' Health, gafety and
Training filed a coupter-claim/eress-claim against the Board of
Coal ¥inre #Health and safety and the Petitiocner Coal Mining and
Contractor Associations in Civil Action No. 95-MIEC-565 in which
it reguested the Courk to igsue a declaratory Jadgment ¢n the
guestlon whether the state regulatione CSR 36-23-7.1 through 7.4
ara void becauss they conflict with mandatory regulrements of %W.
¥a. Code § 22a-1-21(a)(]) andfor 1essen the degres of safety
afforded minexs by that Code zecticon or of W. Va. Code § 22h-1-
14. after a series of procedural manipulations in that case the
Office of Miners' Health, Safety and Trainine moved for a Default
Judgment/Declaralory Judgment., The Court by memorandum cpinion
letter dated July 24, 1996, ccpy altached, denied the motian far
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Lhe zeason that there is rot at this time an actusl case pr
vontroversy before the Court - i.e., that no actuzl fact scenario
currently exists where a mine operator or owner has baen isgued a
vivlation nutica for an ack commitied by an independent
contractor At the mine and the mine operator or pwner did nat, 1in
fact, cause or contribute to the violation., The Court did not in
il vpinivn eilhcre comnent or glve a legel opinier on the
substantive guestion ol whelher CSR 36 20-7.1 Lhrough 7.4 are
illegal because the provisfons thereof reduce the degree of
safaty afforded miners by the prouvisions of W, Va. Code § 22a-1-
ZIlfa}{l].

It 12 ny opinion that the administrative rules enacted by
the Board of Cunl Mine leallh and Salfely as CSR §§ 35-20-7.1
through 7.4 are fllegal, invalid, nmull and void and bhal the
Office of Minars' Health, Safety and Training is required and
mandated by the provisions of W. Va. Code § 22a-1-21¢a)(l) teo
always assess cjvil penaities againast the aperatar of any coal
minc in which a violation of any heoalth or eafety rule occurs
ragardless af che faull of salid operalor.

The following is the basis for that oplnion.

I. F_REGUTL.ATCRY HEME

A8 a result of cur aystem of federalism, mine OpEratoYe Arg
subject to safety and health regulation by the states, as well a=
by the faderal government. A hrief averview of this dual

regulatery schems follows,
1. Source Qf Mandatory Safety Standards

The Tederal Mine Safety and Health Act of 1977 {"Mine
Aat”), which is enferced and administered by the Mine Safety and
Health Administration of the Department of Labor ("MSHA"},
vreates a complax and cunprehensive structure to safeguard the
health and mafety of the nation's miners. The cornersztone of
that structure is the provision for specific mandatory health and
safety standards set forth in Titles TT and TIT. The Secratary
af Labor may modify cor add Lo these statutory standards through
notice and comment rule making procedures, so lung as he dues nol
reduce Lhe level of minar protection afforded by the statutory
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standard, and e may alse prom:lgate eMErgensy Temparary
standards in response to grave dangers or hazards (30 U.5.C. §
811). In sddition, the Mine Act requires operators to submit
mine-specific plans addressing sach toplcs as roafr control and

veatilation (30 U.5.<. § AD2{a); 3D3ye)).

2. TAT ' il ja) AL bl -

State lawa enacted tor the regqulation of mine safety and
health may be arbitrarily divided into threes genaers. catepgarias:
non-existent, minimal, and compreaensive. [wenty-two states have
no atate mine health and safety laws,’' and 15 states impcsa
ralatively minimal staktntory reqnuirements.” The remaining 13
states including West Virginia generally impose mine safcty and
health requirements which are modeled upcn and approximate the
gpacificity and breadth of the federal Mine Act. The following
discussion of state regulatfion is limlited to those states with
comprehensive mine health and safety statutes.

1. General Scupe Qf SLate ACLS
The laws of the states with comprehenaive mine health and

gsafoty legislation parellel the federal Mine Act Iin the

‘Connecticut, Delaware, Florcida, Geergia, Hawali, Idaheo,
Lvuisiana, Main, Massachusetts, Minnesota, Miesisgippi, Mebraska,
New Hampshlre, Horth Daketz, Qregoun, Rhode Island, South
Carolina, Scuth Dakoia, Tennessee, Texas, Vermont, and Wisconsin.
Some of theae states do have mining laws governing matters such
as% reclamalion.

* Alaska, Arizona, Arkansas, Californin, Iewa, Kansas,
Maryland, Michigan, Montana, Navada, New Jersey, New Mexicop, New
Yerk, North Carclina, and Utah. Alaska's iaw provides that nay
state regulations promulgated Lhorcundcr must conform to their
federal counterparts. fSee Alaska Stat. § 27.20.010 {1583). Theo
Utah law provides that any rules adopted pursuant to its act are
not enforceable until such time as the federal Mina Act and its
regelations are no longer In force. §eg Utah Code Ann. § 40-2-

1.5 (1993).

' Alabama, Colurado, Illinols, Indiana, Kentucky, Missouri,
Ohio, Oklahoma, Penneylvania., ¥Wizrglnia, Washington, West
Virginia, and Wyoming.



drsigaatlon nf an agency.responsible for enforelng the statutory
Provisions and promulgating aduinistrative regulatioas. These
state acts alsu generally include detailed safety standards
governing the various aspects of mining. The comprehernsive
naturc of these stale statutes prevents a full diszcussion of
specific provisicns here; however, in many respects, West
Virginia safety and health statutes are jdentical with parallel
federal sLalules. Por lagtance, the statute which is the subjecth
0f thiec declaratory judgment action, W. Va. Code § 222-1-Z21(a) (1)
coentains essentially ideatical language as its federal
counterpart,; 30 U.5.C., § 8920(a). The federal statute Frevider:

"§ B820. FPenaltles
{a) €ivil penalty for viclations of mandatory

hsalth or safety staadards. The operator of
a coal or other mine Iin which a viglatiocn
occurs of a mandatory health or safoty
standard or who wviolates any othar provisien
of thir Act, shall he assessed a civil
ponally by the Secrctary which ponalty shall
not be more than $50,000 for each such
viglation. Each oceurrence of a viclatign of
a mandatory health or safety standard may
conetitute a separate aoffense.”

The state statute similarly provides:

"8 Z22A-1-21. Penalties.

ta){Z) Any operator 0f a coml mine in which =&
viglation occurs of any health cr safety rule
or who wiolates any other provisions of this
law shall be assessed a civil penalty by the
directar under subdivision {3) cf this
Bubsection, which penalty shall be not more
than threa thousand dollars, for each such
vialatinn. FEaceh such wiolation shatl
constitute a separato offonse.”

y o w] - ] mpoSe: trict Standard

of Tiabhility Regardiess of Fault Upon Oparators for Yiolations of

Safery and Health Laws
While the West Virginls Suprems Court of Appeals has not
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interproted or otherwisc:directly addressed W. Va. Code & Zla-1-
21{a){1), there iz a long linc of decisions which congtrue the
language of 30 U.S5.C. 820{a) by both the Fedaral ¥ine koalth,
Safety and Review Commiesion {"FMHSRC") and Federal Courts which
flrmly estalblish the principle that owaners and production
operators of coal mines are liable for violations of the Mine Act
without regard toc fault. S8es, for example, Asarca, Inc., ste, v,
IMHSRC ot al, B68 F.2d. 1195 {10th Cizrc 1989) where the Couxt
stated keginning on pege 11397:

“the resalution of these conflicting
positions roquircs & ciasc reading of the
relevant statutory pruvisions. Swection
L10{a) of the Mine Act, 30 U.3.C. § B20{a}
rcads as followa: [1l] The cperator of a ceoal
ur other ming in which a vieclation occcurs of
@ mandatory heaith or safety standard or [2]
wlho violales any other provislan of this
chapter shall be assessed & civii penalty by
the Secrecary which penally shall nct be more
than $10,000 for each such viclation. Each
occurrence of a viplation of a mandatory
health or safety standard may constitute a
separate obfense (brackets added}.”

To us.the plain meanirg of the first

= 10{a) is that when a
viglaLion of a mandatory safety standard
oeury in o8 mine, the poperator is
autematically assessed a civil penalty. When
d vialation ogours, a penaltv Iallowg. The
statute sa4aya nothing which would indicate
that if the operator's Subervisory employees
are wlitheut fault, the citetion should be
dismissed..., {Emphasis supplied)

ODpiniana from other cirecuits support our -
reading of the Kine act. See Sewell Coal
. Federal Mine Safety and Health

Review Commission, §BE F.2d 1366 (4Lh Clr.

1582) and Allied Products v, Fedezal Mine

2afgty aod Ilealth Review Commission, 666 F.2d

880 (5th Cir. 1982). In Sewell, a eoal mine
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operator waa cited feor viclaticne of safety
gtandards In 1ts mlne. Sewell's dofonsc was
lmpossikbiliLy of coaplience with the
standards in question bacouse of a strike
which left is shozxt bandsd of employees. The
Fourth Circult held that the Raviaw
Commission was corzect in helding that the
operator nad not established that compliznce
was in fact imposaible. In 8o holding the
Fourth Circuit commented on 33 U.S.C. §
820{a) as followsa:

The legislative history of the
predecessor to this sectior Iin the
1369 [Coal] Act discloses that it
was Intended to provide for
liability for vielatien of the
standards against the operator,
wlthoul regard Lo [aulL....

In Bituaminous Coal Qoerators Association, Iac.. v. Secretary

of Interijor, 547 F.2d 249, (CCA4, 1977% the Fourtha Circuit Court
of Appeals made clear that in an lndependant contractor scenerio
there can be multiple "vperaters.” It also held under § 8l9(a}
of the Mine act of 1969' that the ¥ecretary of Labor in such a
context could hold the mine operater liable for the independent
Contractor constructicor company's violation without faplt on the
opaerator's part. Mare spacifically, at page 246, the Court said:

We, therefore, conclude that the Act
authorizes Lhe Secretary to lssue withdrawal
arders under £814 and £a impose monertary
sanctions under §§ 819 and B20 agalnst a
construction company thkat violates the Act
while 1t iz exercising suparvision and
control over a facility that is to be used
for extracting or processing coal.

"§ 819{a) of the 1969 Mine Safety Act is identical to §
820{a} of the 1977 Wine Safely Act.
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Because the definitisn of oparstor also
includes the owner or lessee, we further hold
that the Secretary can impose liahility on a
miring company for a construction cempany's
violatlons. Without exemplLion or excvlusion,
§ 81% makes the operator of a coal mine in
which a vinlation occcure subject to a civil
penalty. Similarly, § 820 makes tha opsrator
¢f a ¢oal ming liable to compensate caoal
miners who are idled by a withdrawal order.
Thase sections, when vead with the definition

WMW

lesene o ad
th tE o ‘ airin

withdrawal. Siace we have held that a
constructian campany’s work i1s performed in a
coal mine, 1t fellows that any vielationsz of
Lhe AcL <ommiLled by it in the performance of
its work occur in a ceal mine, making the
owner or lessee of Lhat coal mine liable for
8 nonetary sancticn under §§ 819 and 8249.
(Emphasie supplied)

Sea alse: UMW v. FMHSRG, 840 F.2d 77 (D.C. circ. 1988} .

Because the use of Lhe word "shall” in the statvte should be
afforded @ mandatory connotation, Syl. 3, UMWA v.  Miller, W. Va.
_» 291 5.E.2d 673 Lhere is no reason to believe that when it
endvted the peralty provision of the state mine act, the West
virginia Legislature by adopting identical language for the state
nine act a5 onntained in the federal statute intended anything
other than to impose a srrict liability standard apen mine
operators for violations of coal mine health and safety laws and
requlatione and (2) that the mine aperator should be cited at any

time a viglatlcn coccurs ab Lhe mine site.

Further, under hoth federal and state law, assessment of a
civil penalty is mandatory and non-digcreticnary whean a vioclatien

ig discovered. Sea: Tazco, Inc.. v. FMHIR, 1895 {18€1) and LMWA

¥. MiJler, aupra, at 683, wherc the West Virginia Suprems Court

-
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of Appaals discussed former W. Va. Code 5§ 22-1-11 {now 22A-1-14)
and 23-1-14 {now 224-1-15) ard hneld;

"Finally,. the petitioners sesk to compel
the respondents to issue notices or orders
for all vinlations ¢f law found during mine
inspections. Inspection of the relevant
statutes indicates that the respondents
clearly have this duty.

W. ¥a. Codce § 22-1-13 provideas that during
an inspection of a mine "it shall be the duty
of each lnspector to note wach violation he
finds and issue & finding{,] cxder or notlce,
a8 appropriate for each violation noted.” W.
Va. Code § 22-1-14 provides that if an
Ingpeoctor "flndz that an imminenc danger
axists, such representative...shall isgsue
farthwith an order requiring the opexator of
the mine or his agent to canse immediately
all persons...to be withdrawn...." If the
inspector “finds that there has beepn g
violatien wf the law, but the violation has
net. created an imminent danger, he shall
issuc & nolice te the operator or his
agent....” The statute further provides thal
"[n]otice and srders...shall contain a
detalled description of the condiLions or
Pracliices which caAuse and vonstitute an
imminert danger or a vio¢latlon of any
mandatory heallh or gafety standard...." and
that "[e]ach notice or order...shall be given
promplliy La the operator...and alil such
notices and oxders shall be in writing and
ghall be signed by [the inspector] and posted
on the hulletin board at the mine."

Thus the statutes explicitiy provide that

an _ingpector whe finds a violation during the
couras of [Q lnapﬂgtign_hﬂﬁ_ﬂ_nﬂn-

oret to sue A notice or

order,; which is in writing and signed by tha

lnspector.” (Emphasic added)
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2. LC8R 36-20-7.1 through 7.4 Reduces and Comprogizes the
Leve. of Rafety and Protection Afforded by Chapter 27A.

In Article € of Chagter 221, the Legislature dulegated to
the Board of (cal Mine Health and Safewy the duty to nromulgate
haalth and safety rulesx and ragulations for the protection of
coal miners as a gquarantes against ercsion of primary health and
safety standards initially adopted by the Legislature. It
further pravided in W. Va. Code § 22Rh-§-4({c)(2) that "[n]e rules
premulgaled by the Board shall reduce or compronlse the level of
safety or protection afforded by thie chapter."

wWhen the Heard flrzt promulgated CSR §% 36-20-1 at gaz. to
become effective on May 2, 1991, the definitian of "operator," in
CSR 8 36-20-3.1(a), was expanded beyond the code definition found
in wW. va. Code § 22A-1-2(a)(8) to include independent contractors
at a coal mine®. At that time, by promuligating SR §§ 36-20-7.1
threough 7.4, the Board created a schome wheraby a mine Iinspector
wag not reguired or mandated to isgue a notice of vielation to s
mine operator where its independent contracter was sclely
responslble for the violation and the mine operator did not in
dny way contribute to the violation {Sea: §§ 7.3{a), (b}, and
te))] and the mine operator has complied with the requirementa of
CSR §§ 36-20-4 relating te the Indapaadent Contractor Ragister.
The Beoard later re-promulgated §§ 36-20-1 ot deqg., when It added
additional reporting requirements in 1935, four contractors [thesa
requlaticns are the reculations which were struck down in Civil
Aclion Nco. 93-C-1109]. IL is oy opinion Lhal €§ 7.1 through 7.4
are iliegal, nwll and void because they authorize mine inspectors
upron Linding @ viulalion of heallh or safely rules end
regulations at a coal mine tu axercise discretion whethar or not
Lo igsue a nolice of wiolation to the mlne operator. sSuch
authorization to exercise disgretion whether or not te cite an
operator confliceks witk the mandatory reguirements of both W. Va.
Code § 22A-1-14 and § 21A-1-21(a) (1) hersinabove dlbrubhEdr and,
therafora, the provision of ths statute gcoverns.

‘A separate statwtory definitinn af "operator” was later
specificaliy cnacted to include contractors when in 1933 the
Legislature enacted 22A-2-§l{e), at lewast insofar as ragquirsmnents
for licensing are concerned.
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Further, it ig algo nmy opinion that by diluting Lhe
statutory reguirarxents for mandatory issuance of notics of
vinlatian and assessment of penalties, mine operators are
actually encouraged tn adopt a policy of "hear no evil, sas no
svil" ingofar as monitoring ar controlling impropar safety
practicas of independent cortractors which they hire is
concarned. The paticy statemeat o2 Coneol tound during the
investigation of the Blackeville accident is a parfect example of
the patential for abdlicaticn by a mine operator of respansibility
for the safety of miners workiag in ite mires which such a
relazed enforcemant standard mey generate. 1In contrast, strict
enforcement ot the Legislature's policy of strict liability for
contractors regardless of their cwn fanlt ereated by W. Va. Code
§ 21a-1-21(a)(l) would foster vigilant attentian by mine
aperators to Insure that both its employees and independent
conlLraclors comply with health and safety standards.

Becavnse we were nct able to obtaln a ruling from a Court on
thlis important guestlon, I suggest that you as Diractor of the
enforcement agency issue 1o all mine inspectors a letter
Statement ¢f @ change in current enforcemont policy that, based
vpon opinion of counsel that the provisions of QSR 36-20-7.1
thzrough 7.4 are illegal and vold, the future policy of the 0Offica
of Miners' Health, Safety and Training will be to strictly
unforca the xandatory requirement of W. Va. Code § 21p-1-21ta)tl)
that all operotors of a mine - including owners, mine opezatcrs
Or independent contracters or any <ombination af them - will be
cited for all violaticons which are vauscd or contributed ta by an
independent conlractor whick occur at the mine siie rogarcdless of
Lhe degree, I1f any, of contributing fault of the mine operator or

1MW .
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